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PAGINATION AS IN ORIGINAL COPY 


a 
UNITED STATES TAX COUR: 


GENERAL DOCKET 


. DOCKET NO. 2662-72 
POIRIER & McLANE CORPORATION ee a n,n nnhnaien 
ze RB. Grant, President) Edward S. St. John, Thoras P. Dou 
mame Moots fe St ess OG te ee 
999 Neppert.an Averme 2c, (St. Jonn & Dougnerty) 14 vandcervente 
anoeess Ort Washington, New York 11050 
Yonkers, New York 10703 ~ PETITIONER, 


“Ss. 


COMMISSIONER OF INTERNAL REVENUE, 


RESPONDENT. 
iecsteniieeemmeenmemnel 
Moach 7 Year rap at = | — | — 


Apr. 14,1972 | perrrron FILED: FEE PAID 
} 


apr. 14,1972 | REQUEST by per. for trial at New Yori 
gun 1h, 1972 | A'SWER filed ty = 


BYITTED TO DGE ATHER ON 


Mar. 22, 1971! TRANSCRIPT of Feb. 21, 197 rec'd. 


| 


IDTION by Resp. to extend time to April 2 


; GRANTED | : 
within which to file Brief. apr. S, 197, | APR 8 1374 
| APR 24 1974 


APR 24 1974 


\pril 68,1974 | BRIEF for Petr. filed. 
Apr.23,1974 | BRIEF for Resp. filed. 
May 20, 1974 | MOTION by Resp. to extend time to June 7, 1974 within 


GRATED | yay 92 1874 
which to file Reply Brief. (No Obj. Petr May 21. 197), | SAY & 


| JUN 1 0 1474 
JUN 10 75 


June 6,1974 | REFLY BRIEF for Petr. filed. 
June 7, 1974 REPLY BRIEF for respondent filed. 
Sept. 3, 197k I SUPPLEENTAL ERIE? for Respondent filed (OK per Judes) SEP 3 3074 
Sept. 3, 1971 SUPPLEMENTAL ERIEP for Petitioner filed.(OX per Judge). SEP 3 1972 


Porm Nu. 


continued to pg. 2 May 1970 


DOCKET NO. 


POIRTER & McLins CORPORATION : PETITIONER PAGE > 
Dare , 
ee < Age | Served 


Monch Dey Year | 


| pEC 16 t+ 


Sept. 5, 1975| ACREED COMPUTATION filed. 


APPELIATE PROCE=DIIGS 


= 
OF APPEAL to U.S.C.A., Second Circuit, filed bv Resz. 


| 
Dec. 8, 1975 | NOTICE of Filing with cory cf notice cf ermeel mailed ito 


| 
tessrs, Etward S. St. Jchn end Thomas ?. Dougherty. | 
| 
| 


Dec. 8, 1975 [MOTICE, to parties, of assembling and date for trens- 


mission of the record. 


SPO 800.39¢ 


FILED 


ur sT25 Ts OUR ! 
UNITED CTaTIG TAX COURT 1979 ppp 1, PM 12 59 


UNITES crise 


a Itt he 
eoeeq®@#eeenreieeeeweesee#eaestest* @® @# TAX COURT 
POIRIER & MeLawd CONPORATION, 

Fetiticaer, 
VOCELT Bde 
w~agaizst@- 
COMISUIOBER OF LATSRBaL ALTiavs, 
Respondent. _ ~®662-'72 


4 


ETT) be J Cz 


The above-nanes petitioner hereby petitions 
for a rodeteraination of tho deficiencies eet forth 
ty the Comsissioner of Interzal Severus 1 iis “EHotice 
of Deficiency” boaring symbole, AP: SYP AiskNc, dated 
Jomuary 20, 1972, and as @ basis for its cause, alloges 
as follows: 

le The petitioner is a corporation organized 
under tha lavs of the State of Jew York with its 
principal office at 999 Gepperhan Avenue, Toners, 

How York 10703. The return for the period hercia 
involved was filed with the vistriot wirector of 
Internal iovenus for the Sistriet of Lower Kanhattan, 


Yew York. 


BEST COPY AVAILABLE 


2. the Notice of vefielency (a copy of which 
ie ettachad hareto and marked “izhidbit a“) wes mailed 
to the petitioner on January oO, 172. 

3. The deficiency, as deternined by the 
Commissioner, ig in income tax for the calendar yoar 
196% Sn the amount of J624,465.37, of which approximately 
“he gum of $522,273.00 1a in dispute. 

4, The deternination of the taz set forth 
in said Kotice of Seficiancy ic based upon tie 
following error: 

The Comalssioner errcaeously detarcined 
that a resarve for litigation costs, reported unter 


the heading of “Job Costs,” in tha aggrcrate smnount 


Of 61,100,005, 414 not constitute an allowsble cecuction 


uncer the sczrual method of accounting an¢é increasad 
the taxable incore for the year 1564 by 41,100,090. 

5. The facts uton which the petitioner 
relies ag a basis of this case are as follows: 

Ae From the late summer ani continuing 
through 196%, there vere pending in litigation olaias 
egainat the taspayer and Zow Ycrk ctats for vhich 
the taxpayer could ba liable. tazpayer's liadility 


é 


in the clains then pending against the otate ef Sew York 

Was predicated upon {ta contractual obligaticns to the 

State to Lold it harulesa vith respect to auch Clainge 

fhe face aucunt of these elaizs was in excoss of G14, 000,000.65 
Aoting upon sound business principles and 

im aceorgance with accepted accounting practiced, 

taxpayer decided to, and did, set up a reserve in the 

gu Of 1,100,000 for litigation costs cad clained 

damages unter csetion 461 (f) 1964 devenue act by 

deliveriog a certificate of deposit and Uaited states 

Treasury Zilles, all in the total face asount Of %1,200,059, 

te the Manufacturers Kanover Trust Company for the sole 

purpose of paying the obligations of tuxpayar arising 

out of the eleins and litigation then pending azeinst 

gettlor, Taxpayer, as sattlor, eatered Zato an sgreanont, 

dated December 32, 196%, with Hanufacturers Canover fruat 

Company, ag trustas, wherein and vhereby settlor assipacc 

and delivered to trustee a certificate of deposit of 

Manufacturers Hanover Trust Cconpany end United states 

Treasury Billa in the total face azount of $1,206,009 

for the sole purpose of paying, pursuant to the 

provisions of such agreement, the obligations of taxpayer 

arifing out of the litigation thea pending against setticr 


ANLABLE 


and the State of “ew York for which settlor had agreod 


te hold the étate of New York harnloss. A cory of this 
agreement is annexed hereto, mace a part here f and 
marked “ixhibit 5". 

WHENIF INA the petitioner praya that this Court 
emay try this cags, determine that there is a deficiency 
an inesnae tax for tho calentar year 1964 in the asous 
of $102,213.37, and give such other and proper relief 
ag in the prealses the Court my deem fit and proper. 


/s/ Burene J. Zeogh 
BUECIA de sw IE 


/s/ véward S. St. John 
POWELL Se vbe vuLad 


/s/ Thomas P. Dourherty 
TRIMS ee sUguerly 


Attorneya for Fetitisser 

BALPIS, Ki0CH 6 oT. Jsiul 

630 Fifty Averrie 

New Yor“, Naw Yorks 10020 
1 2—2ie7 GeO 


GT4TS OF WEW YORK ) 


: &33 
COUNTY OF HEw YORE) 


GEOXGZ R, GRANT, being duly svorn, says that 
he is the President of FCIRIZH & MeLadE CORFORATION, 
the petitioner above named, and as such is duly 
authorized to verify the foregoing petition; that he 
uas read the foregoing petition, or had the same read 
to him, and is familiar with the statements contained 
therein, and that the statementa contained therein are 


true, except those stated to be on information and 


belief, and that those he tolieves to be true, 


/s/ George R. Grant 


George a, Lrant 


Subscribed and sworn to before nue 


thia 12th day of April, 1972. 
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oid W. KELLY 
Sto*> ef New ¥<"" 
eats, aia ~ Nacsag Coun 
Sh. os, * MOR SG, 1973 


AVIO W. KELLY 
: Ve. tate ef tow York 

No. 70-2670°°5 Novscu County 
Comsaissica Exyrea March 39, 1973 
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P.O. Bou 2954, Church St. Sta., New York. WY. 10008 


Department of the Treasa 


Regional Commissioner 
tnternal Navona Sorvico 
North-Atlantic Region 


Doster ‘ - im repty roter te- 
720 1912 |apinvieetiHMe 


o Poirfer & McLane Corporation 
999 Nepperhan Avenue 
Yonkers, New York 10703 


: Tex Year Ended OeGelincy 
Cecember 31, 1964 $624,485.37 


’ 
a 
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This letter is to notify you—as required by law—that we have 
determined the income tax deficiencies Shown above. [I régret we have 
been unable to reach a Satisfactory agreement in your case. The 
enclosed Statement shores how the deficiencies were computed. 


- the law requires 


this letter 

District of 

However, if within the tine 

filing a petition 

D.C. 20044, we Bay not assess any dofictonciae 
the Tax Court has decidod your case. 

for filing a petition 

Court's Washington, 


r, 
§ tosees 1-280 (tome bv fag 


“ 
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muy be): this period is fixed by law, and the Court cannot Consider 
' your case Af your petition is filed late. wv 

Under section T7463 of 

Tax Court has a Simplified 


the United States 
disputed portion of the deri 


S where the 


Court, by writing to the Clerk of the Tax Court at the Court's 
Washington, D.c. address. 


% 
: : 
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Sincerely yours, : . 


; ' Johnnie 4. Walters ; Fy : 
sad ‘ i 2 : Commissioner _ i: 
ae : we. Ce : : 
Enclosuren: — : oy 3. Agar 3 
Waiver, Form 870 i oy 
Statesent : - ; +4 
Envolopo Associate Chicf a 
» Bae ‘ 


| ; Appellate Branch office 3 
$ : : ' ‘ ‘ ; 
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DEPARTMENT OF THE TREASURY - INTERMAL REVENUE SERVICE 


STATUTORY NOTICE STATEMENT 


Poirier & McLane Corporation 
999 Hepperhan Avenue 
Yonkers, Rew York 10703 


‘ 5 ? ; ‘ 
KINO OF TAX ; 


; Income 


TAX YEAR ENDED 


$624,485.37 


‘ “upene J. Keoyh, Enq. 


630 Filth Avenue 
[=] S47 bee Avett tcent | teqere-vesastoctt wees New York, New York 10020 


“ Pate gag ee “Wha. we © ae 
oes ? ‘ 


“* ye ae 4 ‘ ie : { =2¢] 


U.S. TREASURY DEPARTMENT - INTERNAL REVENUE SERVICE STATEMENT SCHEDULE 
Fonw 3613 : 


(MEV, FL UD UAHY 1967) CORPORATION INCOME TAX 


NAME TAXABLE YEARS ENOED 


Poirfer & McLane Corpor at fon 


TAXABLE INCOME as SHOWN IN: $ 994 030 20 
| J enecimmany Lerren DATED US ak tusn as ricco . . 

[ | starutory worice DATED 

"INCHE ASESIOECREASES) IN INCOME Tree rer tart emer ete 


Job Costs 1,100, 0035, 00 
Consulting Fees 34750.00 


Office Expenses 4,704.72 
Travel and Entertaining ’ $9749.81 
Taxes : 724.45 
Depreciation (135,416.74 
Capital Sains ‘ 1,250.90 


j 


le 


TARABL I INCOME AS REVISED 


rr s24243,625,92 


LESS: FXCESS OF NET LONG-TERM CapITAL GAIN 
OVER NET SHORT-TERM CAPITAL Loss 39 401.65 


INCOME SUBJECT TO Tax 
PARTIAL TAX 


AOU: 28% oF EXCESS SHOWN ABOVE 


9,850.41 
SUBTOTAL 


| 1,104,962.55 
OTHCM ADDITIONAL SURTAK) S, CREDITS EPO Oe * PO COCS 000 COD eer cocewese ss soneces : *-. ~’ W3390 wee 
Tax from prior year investment credjt ° 
Investment credit (43,222.50) 


31,09> 112.14 


+ eee ewreeees 


INCOME TAX Liaemity 


]5.12%1,953.95 Is 
437,468, 58 


INCOME Tax Re wIOUSL ¥ AoE SSED 


TAX COMPUTATION 


‘ SE nett 
Gt Fitiency tove HAL eee eT 1 624,485, 37 


Poirier & McLane Corporation Statement 


‘ 
EXPLANATION OF ADJUSTHENTS 


(1) On your return for the taxable year ended December 24, 194+ you 
“ renarted, under the heading of Job Costs, a reserve for litication costs 
in the aqyreqate amount of $1,199,990, jince you have failed to estadlish 


', that the claimed reserve constitutes an allowable deduction under the 


accrual amthod accounting, Laxable income for the year 19% 4s tineru.ced 
by $1,199,290, 


‘ 


(b) Included in the deduction of $7795.09 claimed for comsulting fees is 
a commission of $2,759.99 paid in connection with the sale of Crane ‘no.’ 
636, this expenditure is not allowable as an ordinary expense but is 


attowed as an expense of sale in determining gain realized on this trans- 
action, ‘ce adjustment (q) below. ; 


(eh 14.45 datermined that the following expenses Incurred §n connection 


with the increase fn your capital stock represent nonedeductible canital 
exnendi.ures: ; 


PP 
| ‘ : : 
Payment to ent. of State of New York 4789, 
~ Payment for Transfer Stamp 129.90 
Tataf 3909, 99 


{ 


6 
‘¢ a 


In addition, gifts totalling $3,804.72 which were in excess of the linitu- 
tions prescribed by Section 27h of the Internal t-venve Code, ara net 

@ilowed., Therefore, your taxable income is increased in the amount of 
eSh 7.77. 


‘ 


fd) The deduction of 428,79%.5% claimed for traveland entertatnnent Expenses 
fF fs not allowed to the extent of $3,749.31 because tt has not been catablished 
that any amount in. excess of $24,6l.77 represents an ordinary and necessary 
business expense or was exnended for the purposes designated. 
your taxable imcume is. increased in the amount of $3,749.81. 
ce f° 
fe) This adjustment {s made to correct an improper accrual of tiew Yor “otate 
franchise tox, : 
ne ilaeii ; 


’ 


Therefore, 


‘ " my 
Neduction claimed $53,999.90 
Actual liability per State return 29275255 
Neecreaasn oh hg 


. 


‘pete fer b HeLane Corporation statement 
(f) The adjustment to depreciation is computed as follows: 
7 Decreased depreciation allcwance on : 
fixed assets acquired during 1964 

@s per Exhibit A attached 


t 


i) ‘Less: Addittonal depreciation allowable 
on expenditures capitalized as 
4 result of a prior income tax 
examination: b 
i : 
OFFice furniture ~ Cost * $1,767.00 
Depraciation allowed 1963 $230 
Neprectabie balance 2/31. 
Oouble declining balance - 4% : 


year life $1,731.69 x 204 S »=6. 5547.90 
¢ Pig 


’ ae 
Used light equipment = Cost $5,590,900 
Less: 84% salvage value 409,00 
Neprecfable balance 55, 067,90 


Straight tire depreciation - § year lffe 
$5,069.99 x 29% : 


SR tages 1 


$1,011.99 4 
Total additions! allowance : 11-p530 9 
ah Net adjustment ta depractation a 35541647 
i A + b ? i fi 4 ry 


(a) The net longeterm capital qain of $38,151.65 #s tneraased by $1,259.09 
tluc.to the following adjustments: ‘ 


4 
Loss claimed on worthtess stock of 
Gentral Afreraft Corp. fs disallowed ) 
for York of substantiation - 49,099,090 
Gain reported on sale of “ranma No, 636 ; 
‘Is raduced by $3,750.00, commission 
‘ . patd on sate which was clamed as an 
sz.’ ordinary deduction 
*. Increase 


- 


+. 
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: ain iorenin 7 nc 
ok : ers : DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE DATE RECEIVED By 
* s 'abhe. <- 
* 


i "4 WAIVER OF RESTRICTIONS ON ASSESSMENT AND | INTE ANAC REVENUE. 
Py ees - 
inane tne 19806 . 4 COLLECTION OF DEFICIENCY IN TAX AND eee 
APINYsFo4 -2 3 | ACCEPTANCE OF OVERASSESSMENT , 


Pursuant to nection 62194) of the latevaal Revenue Code of | 


undernigned waives the restrictions provided in section 6213(a) of the Internal Revenue Code of 1954, or corresponding provisiong 
of prior intemal revenue laws, and consents to the assessment and collection of the following deficiencies with interest as provided 
hy luw.. The undersigned also accepts the following overassessments as corrert: 


a , ; DEFICIENCIES 
AR ENDED once RCIES 
YEAR ENCED KINO OF Tax AMOUNT OF TAX 


oo 


954,0r corresponding provisions of Prior internal revenue laws, the 


PENALTY 


ar 


te __:_OVERASSESSMENTS 


“6 $2 * 
ad * 


atleeinet iain ws ea ereecceuin ees esses 
YEAR ENDE: 4 ‘ KINO GF Tax AMOUNT OF TAX 
ean nes 
a ‘ 


NAME AND ADDRESS ov TAXPAYER(S) (Number, street, ‘ P ae ' : (The internal Kevenca Serve 
POIRECR © tstro12 eonronaticy ng ot [len dons not require a veal 
prs perme ' : : . : “se . on thin fram, bus if one bs 
$o9 Noy tee ered UV ee : ' : ’ ah used, plsuse place is here.) 
YORE, WOY YOR . 10703 :~=C: ne As. Migs 


te Pk, 
a 


NOTE: The execution snd filing of thin waiver will expedite: 
the udjuntment of your tax liability. ft in not, 
Closing agreement under section 7121 of the 
Cade und doen not preclude assertion o 
the manner provided ly liaw if it in beet 
fiend tun in due; mor doen it 


Ong, acting under « power of attorney, nignn am ugent for the 


however, @ finul other. 
Internal Revenue 
fou further deficiens y in 
er determined that addi- 
eetend the statutory period of Atpayer's ntiomey ge + 
Viseituctions for refund, Wrsroeremmirnt, of collections of the tien. suthorized by a power 
Furthermore, exccution und filing of thin waiver will ment Of utlomey which, if hot previously filed, must wecOmpany the 
preclude the taxpayer's filing under section OSU of the Cade form. 
timely claim for refund of credit, on which (if disallowed by ‘if this waiver is signed by @ person acting in u fiductary 
the Service) suit may be brought in the appropriate District capacity (such as executor, udininistrator, trustee, etc.). Form 
Court or can U.S. Cours of Claims. SH, “Notice of Fiduciury Relationship,’* should, unlean pre- 
1f thin waiver im for “a year for whig hw JOINT RE TORN vious ly filed, accompany thin foen, | 
wos filed, it must be migneed by bets husbe 


Tf the: taxpayer in ie « tiporation, this waiver munt he 
with the corporate nage feo Merw eed hey the 
the offic opis) duly suthotised ty hiyn, 

‘Thin waiver may be miyned by the t 
RCUE peevicded beim wetion ws apeeifiently . 


signed 
mignature and tthe of 


nd und wife unless 


ee te 


EXHIBIT B 
Exhibit B to the Petition, a trust agreement dated 
December 31, 1964, between Poirier & McLane Corporation 
and Manufacturers Hanover Trust Company, has been 


omitted because it is identical to Joint Exhibit 5-E to 


the Stipulation of Facts, reproduced herein at p. 30, 


infra. 


UNITED STATES TAX COUT 


2 LANE 


POIRIER & i CCRPORATION , 


Petiticzez, 


SS ee Ne ee ee ee ee ee 


Ve Docket No. 2552-72 

COMMMSSIONZR OF INTERNAL REVENUE, Entered Juhe 1M. Lore 
Respondent. 
ANSWER 

THE RESTCIDENT, in answer to the eticicn tized ix the 
aboverentiiied case, acuilts, denies and alleces ‘as folicus: 

land 2. Admits the aliegations of paragraths 1 cud 2 
of the pet:.cicn. 

3. Acmits the deficiency, as determincd by the Icisaissioner, 
is in imcoms tax for the calendar veer 1964 ia che amd.ns: of 
<0 24,485.37; cenies the remaining allegationc o¢ parsrrent 3 
of the petitica; alleges thet the entir2 ansunt of th: cofietency 
acserted is not ccnmtestad by the petiticre:. 

4. Denies that respondent erred as allese la preys oi 
4, 92 the petition. 


a A. 


8 Are 


and UNNUMB i aS 


ERED PARAGRAPH FULLC 


= 


za s 


=Ge 


Denies the al ation 


of subpara 


ye C7475 4 Tye 
SUBPARAGRAPH és. 


6. Denies generally each and every allegation of the 
petition not hereinbefore specifically admitted, qualified oz 
denied. 

WHEREFORE, it is prayed that the deficiency determined 


by the respendent be in all respects approved. 


(Sed) LEE H. HENKEL, JR. CCMJr~ 


LEE H. HENKEL, JR. 
WECEXEX Chief Counsel 
Internel Pevenue Service 


OF COl SEL: 


MARVIN E. HAGEN 
Regional Counsel 
RUFUS H. LECNALD, JR. 
Attorney 
Internal Reverue Service 
26 Federal Plaza, 12th Flceor 
New York, New York 10007 


Pay oe 


UNITED STATES TAX COURT 
POIRIER & McLANE CORPORATION, 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 


) 
) 
Vv. : ) Docket No. 2662-72 
) 
) 
) 
) 


Respoment. 
STIPULATION OF FACTS 

The parties hereby stipulate and agree tmt for 
the purpose of this case the following facts and exhibits 
attached hereto and made a part hereof may be taken as true, 
subject to the rights of the parties to introduce other and 
further evidence not inconsistent with this stipulation 
and preserving the parties rights to object, at the time 
of trial, to any and all portions of said stipulation and 
attached exhibits as they may deem to be irrelevant or im- 
material. 

1. The petitioner was in the contracting business during 
the taxable year at issue, concentrating in the building of 
highways, viaducts and tunnels. Petitioners principal place 
of business was at 999 Nepperhan Avenue, Yonkers, New York on 
the date of the filfug of the petition. .The corporate income 
tax return for the taxable year 1964 was prepared on the 
accrual basis of accounting and filed with the District Director 
at New York, New York. A copy of this income tax return 


is attached hereto as Joint Exhibit 1-A. 


2. The petitioner in October 1958 entered into a 
contract with the State of New York as general contractor 
for the construction of a parkway in Yonkers, New York. The 
petitioner was required in the contract to indemnify and hold 
the State of New York harmless from all suits resulting from 
the work under the contract. 

Petitioner employed Raymond Concrete Pile Company as a 
sub-contractor to install the necessary pilings. During 


the driving of these pilings an adjacent apartment building 


\ 
owned by Bronxville-Palmer, Ltd. was alleged by the owners 


to have been damaged. In the year 1960 Bronxville-Palmer, Ltd. 
brought actions against the State of New York and against the 
petitioner and its sub-contractor, Raymond Concrete Pile Company, 
in which it sought damages in the amount of $14,200,000.00, 
alleging negligence and trespass in that piles driven by the 
subcontractor trespassed upon its property and permanently 
damaged the foundation and the building thereon. 

The reported decisions in the Bronxville-Palmer, Ltd. 
litigation are as follows: 

274 N.S. 28. 524 C1961), 237, Biv.S. 26. 02963), 
268 N.Y.S. 20. 727 (2966), 277 N.Y.S. 2d. 402 (19 @), 
308 W.Y.S. 24. 738 (4970), 309 4.7.5. 24. 672 (1970), 
916 4.7.5. 24. 37 G97i>, 318 LY.S. 26..412 (1971), 


ooo Hi .5. £6, See (1972). 


3. In January 1956, the petitioner entered into a 
contract with the New York City Transit Authority to 
reconstruct a subway tunnel and to enlarge a subway. station 
in the Borough of Brooklyn, of New York City. The petitioner 
was required in the contract to indemnify and hold the New 
York City Transit Authority harmless from all suits re- 


sulting from the work under the contract. 


The Strand Building Corporation brought an action against 


the petitioner for trespass and negligence in the nerformance 

of the above contract. Actions were also brought by DeKalb 
Avenue Restaurant, Rose Drinks, Inc., Gavores Service Station and 
Glass Works and Henry A Du Flon, Jeanne Du Flon, Creed and 
Dorothy Du Flon Shaffer tenants of other properties located 

at the construction site for claimed damages and loss of 

revenue. The combined amount of the claired damages by 

these plaintiffs was $581,150.00. 

4. The carrier of petitioner's liability insurance 
informed petitioner that its policies did not cover damages 
arising out of trespass, but that it would undertake to defend 
all of the above mentionec actions because of the claimed 
negligence. Attached as Joint Exhibits 2-B and 3-C are letters 


from petitioner's insurance broker and attorney explaining 


this position. 


5. On or about December 31, 1964, the petitioner 


entered ioe an agreement with the Manufacturers Hanover 
Trust Company, as trustee, to hold $1,100,000.00 for the 
purpose of the payment of obligations arising out of the 
litigation on construction contracts outlined in paragraphs 
two and three above. This reserve was set up by petitioner 
on the advice of their counsel, insurance carrier and account- 
ants. Attached as Joint Exhibit 4-D is a copy of the letter 
from petitioners accountant. The $1,100,000.00 was determined 
as follows: 

Claim | Reserve 


Bronxville Palmer, Ltd $14,200 ,000.00 $900,000.00 
Strand Building, et al. 581,150.00 200,000.00 


Peace Snetnnea Ses 


Total $1,100 000.00 


A copy of this trust agreement is attached hereto as Joint 
Exhibit 5-E. 
Petitioner claimed this $1,100,000.00 as a deduction 
for the taxable year 1964 on its income tax return under 
Int. Rev. Code of 1954, § 461(f). Plaintiffs in the above 
actions outlined in paragraphs two and three were not made parties] 


to or notified of this trust agreement. 


6. In October 1969 the petitioner notified the 


trustee, Manufacturers Hanover Trust Company, that all claims 


were disposed of and that the petitioner requested return 


of the $1,100,000.00 principal of the trust plus interest 
earned thereon. During the life of the trust, no payments were 
‘disbursed in satisfaction of any of the claims in the above 
actions. The principal of the trust plus interest less 
trustee fees was returned to the petitioner in November 1969. 
A copy of two letters to Manufacturers Hanover Trust Company 
are attached hereto as Joint Exhibits 6-F and 7-G. 

V6 The monies returned by the trustee were 
cluded in income by the petitioner on its 
filed for the taxable year 1969. 

8. The thirty day letter was issued by the Commissioner 
of Internal Revenue on July 14, 1967, and petitioner filed a 

Division 

protest with Appellate/on August 14, 1967, requesting con- 
ferences to review the issues. The statutory notice of 
deficiency was issued on January 20, 1972. By agreement 
between petitioner and Appellate Division, issuance of the 
statutory notice was delayed until the final decision was 
entered by the Court in the Bronxville-Palmer, Ltd. case. 

9. Petitioner, due to reversals in the operation of 1ts 


business, is in the process of liquidation at this time. 


14 - 


10. The petitioner conceeds issues b, c, d, e, f and 


g as shown in the statutory of deficiency. 


a 


ea "al ree 

Gg fe ae {ent MEADE WHITAKER, 

EDWARD S. ST. JOHN Chief Counsel , 

Counsel for Petitioner Internal Revenue Service. 

630 Fifth Avenue DAVIS - EHA 

New York, New York 10020 By ees) THEODORE ero 21 1974 

Tel. No. 212-CL7-4640. THEODORE E, DAVIS 
Assistant Regional Counsel 
26 Federal Plaza, (12th Floor), 
New York, Mew York 10007. 
Tel. No. 212-264-0273. 
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CERTIFICO PULLIC ACCOUNTANTS 
ONC ECADT 42°° GTREET 
NEW YORK, N.Y, 10017 


(ai2) YURON 6-a308 


Docomber 8, 1964 
' 


Mr. Francis J. Jordan 
Poirior & iicLane Corp. 
33 Wost 42nd Street 
New York,Now York 10036 : 
Ro;Resorves for Litigation Claims 


‘ j ip 
Dear Sir: 


Your logal reprosentatives, Nalpin, Koogh and St. John, 
havo informod me of cortain lawsuits now ponding against Poirics 
& McLano Corp. which are substantial in nature and would havo a 
material offoct upon your financial position if assertod agains’ 
tho corporation at this timo. Wo would recomnond, theroforo’, that 
you incroase the reservo for litigation in connection with *uG 
Bronxvillo Palmer Lid. lawsuit to $900,000.00 and ro the 
Thoatre lawsuit to $200,000.00 to properly reflect these 


Undor Section 461(1") 1964 Rovenue Act tho Troasury Dopart- 
mont allows a doduction for an “assorted liability" in the yeas oz 
paymont oven though tho taxpayor is contosting liability. The final 
rogulations specify that payment to an oscrowee or trustce shall be 
mado either pursuant to a "written agreement" or pursuant to an 
ordor of a governmental body or a court, with instructions that the 
money (or property) bo delivored in accordance with the settionent 
of the contest. 

i Tho minutos of Poirier & McLane Corp. should, therofore, 
contain a statoment by tho Roard of Directors agroosang to setting 
up this litigation rescrvo for $1,100,000.00. It is also sugrcesicd 
that a local bank bo appointed Escrowea Agent of $1,100,000.00 in 
U.S. Troasury Bills with instructions to deliver these or thoir 
ogquivalont in accoraance with soettloment of lawsuits, namoly, 
Bronxvillo Palmar Ltd., Strand Theatre, DeXalb Ave. Restaurant Iac., 
Rose Drinks Inc. and Duflon,Crodo & Schacfor. 


Yours very truly, 


(is Oe C Ranger 


— rae a CATs j 
A. A Sea haZ Usd 
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aftor called tho Trustoo. 


2. Tho Sottlor heroby ascigns and Ccolivers to whe 


Trusteo tho proparty deseribod in Senncule A attached novcte 


and mado a part of this agreoment, tho roceint of which 4s 


acinowlodged in trust, to hold, Hargcgo, control, invest and 


us 
reinvost the sans in United States Troasury Bil 


Gaturity of not loss than ninoty (96) days kny inteorost oz 


° did 


earnings on tho deposs 
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account until 


final dGistsibution of the fund and ero to be roisvostecd to 
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the oxtont possiblo,. 
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tho princépal an 
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ca proporty are to rezsin in tho | 


earnings shall bo hold by the Trustee for tho sole PULpPOse o: 


tho paynont of tho obligations of the Suttlor which may arisd 


out of li 


4 « 
4gat Ne ate 


work porformod by 4 


Parkway in tno County of westchestc>, State of New York asc 


in tho DoKalb Avonuc subway roconstruction tn the Bor 


oO 


Grooklya, County of Kings wherein jucgients are Ecuandcd 
eainst tho Sottlor 
beon sustained by tho own and operators of proportics 
adjacent to the places at waich tho work was porformod. Tho 

claims and suits to waich this arraczont refers aro those | 

brought asaanst POIRLES G& MCLANE CORPORATION by DNOKAVILLE | 

PALMER, LTD. , STRAND SUILDING CORPORATION, DsXALB AVBUE | 
| 


. bed] * ‘ =o, ~y, - a - ~ > a mom peel 
RESTUANANT, INC, , ROST DRINKS, LuC., GAVAGSES SERVICE STATIC. 


* nl el hv 5 Ph cine dnote | ’ QT AS pod Th. help 3 a0, Park d 7 a2 Poe oh sha 
& GLASS } ey Ae and HACE d fe Dur aoe 9 CLAN peey ay wheres WW 


DONOTUY Darl SUAPFER, [Joint Ex.ibit 5-E] 


Wie 
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3. Tho Trusteo shall wake such payzients out of 


wv 


the corpus of tho trust as cro required to satisfy and 


Gicchargo tho oblization ane TOSponsibility of the Settler 


to tha plaintiffs or claimants in such litigstion, wnhothor 
by sattlezont or by judgmont and to obtain funds for suena 
purpose the Trustee may sell securitios invested in 
accordcnce with Paragraph 1. hercor,. 

4, <A requost by tho Settlor for tho issuance of 
@ check or checks payablo to a plaintiff or claimant chall 


be sufficiont to ompowor tho Trustoo to make the paymant, 


balance of tho fund remaining aftor tho disposition of th 
claims on tho statcuent of the Settlor that the Clains, for 
the satisfaction of which this transfer has boon wade, have 
boon determined and disposed of, 

6. The Trustco undertakxos to perform only such 
dutics cs are oxpressly sot forth herain. 

7. The Trustee may rely and shall be protected 
in acting or rofraining fren acting upon any written noticc, 
instruction or roquest furnished to it horeunéer and telievec 
by it to be genuine and to heave bacon signed or presented by 
the suitor, 


r 


5. The Trustee shall doliver to tho Settlor the 
6. Tho Trustoe shall not bo liable for any = 


taken by it in gocd faith and believed by it to bo csuthersec: 
or wituin the rights or powers conferred upon it by this 
Agreement, and may consult with counsel of its own choice 

and shall have Mill and cosuplete Sushorsentton and nrotocticy 
for any cction taken or suffered by it hereunder in cood faith 


and in cccordance with the opinion of such counsol. 


[ =e ] 


9. The Trustee may rosign and bo discharged fron 
ite duties or obligations horcundor by giving notice in 
writing of such resignation specifying a date when such ros- 
ignation shall take offect, 

10. The Sottlor hereby agroes to pay the Trustee 
reasonable compensation for the servicos to be renderod 
hereunder and will pay or roimburso the Trustee upon request 
for all exponses, disbursomonts and advancoa, including 


roasonablo attorneys' fees, incurred or made by it in 


| 
| 
| 


connection with carrying out ita duties horoundor. 

11. The Settlor horeby agrees to indemnify the 
Trustoe for, and to hold it harsloss agcinst any loss, 
Liability or expense incurred without negligonce or bad faith 
on the part of the Trustoe, arising put of or in connoction 
with its entering into this Agrooment and carrying out its 


dutios hcroundor, including the costs and expenses of defand- 


| 
| 
| 


ing itsolf against any clain of liability in the promises. 
12. All noticos and communications heroundor sholl| 

be in wirting and shall be doczed to be duly given if sent 

by rogistered mail, roturn roceipt roquestod, ac follows: | 
POIRIER & MCLANE PORATION | 


33 Wost 42nd Stroot 
New York, Now York 


MANUPACTURZRS HANOVER TRUST COMPANY 
4O Wall Street 

New York, Now York, 10015 

Attention: Corporate Trust Departmont | 


or at such othor addross ao any of the above may have fur- 
nished to the other partios in writing by rogistored mail, 


return recoipt requostod, 
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13. This trust has beon executed end Gelivorod 
purguant to the provisions of Section 4S1-f of the 156% 


Revenuo Act, in tho State of New York and it shall be covernc 


| 
| 


by the laws of-tiat stato, 


IN WITNESS WSERIZOF tho Settlor and tho Trustoo hsvo 


Signed, sealed and acknowledged this egroosent, 


| 


POIRIZCR & KeLANES CORPORATION 


KY 
———— 


KANUPACTURERS HANOVER TRUST COMPARY 
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Edward S. St. John and Thomas 


the petitioner. 


OPINION 


FEATHERSTON, Re sponden‘ 2term 
ficiency in petitioner's Federal income tax 


in the amount of $624,485.37. Some of the issues have 


been settled, and the sole issue remaining for deci 


sion is whether petitioner is entitled to a deduc- 
tion for 1964 under section 461(1 for the amount 
of funds transferred in trust an instrument re- 
citing that the sole purpose of the transfer was to 


provide funds for the payment of certain obligations 


af 

All section 
Code of 1954, as 
unless otherwise 


as finally determined in pending litigation. The 
answer depends, more specifically, upon (1) whether 
the funds were placed beyond petitioner's control 
pending the settlement of the claims, and (2) whether 
the trust instrument was defective in that it was not 
Signed by the persons asserting liability against 
toner. : 

All the facts are stipulated. 

During the tax year in issue, 
& McLane Corporation (hereinafter ie 


principal offices were located in Yonkers, New York, 


was a New York corporation engaged in the buildi 


highways, viaducts, and tunnels. Petitioner prepared 


its income tax returns on the basis of the calendar 
year, employing the accrual method of accounting. 

In January 1956, petitioner entered into a con- 
tract with the New York City Transit Authority to re- 
construct a subway tunnel and to enlarge a subway sta- 
tion in the Borough of Brooklyn, New York City. Under 
the contract, petitioner was obligated to hold the 
New York City Transit Authority harmless from 


age claims resulting from the work to be performed. 


As a result of petitioner's performance of the 
work on this project, the Strand Building Corporation 
brought an action against petitioner for trespass and 
negligence. Actions for claimed damages and loss of 
revenue also were brought by several tenants of other 


properties located at the construction site. The 


combined amount of the damages claimed by these plain- 


tiffs was $581,150, 

In October 1958, petitioner entered into a con- 
tract with the State of New York as general contractor 
for the construction of a parkway in Yonkers, New York. 
Under this contract, petitioner was required to hold 
the State of New York harmless from all damage claims 
resulting from the work performed under the contrac 
To install the necessary pilings, petitioner employed 
Raymond Concrete Pile Company (Raymond) as a subcon- 
tractor. Subsequently, during the driving cf these 
pilings, an adjacent apartment building owned by 
Bronxville-Palmer, Ltd. (Bronxville), was alleged by 
Bronxville to have been damaged. In 1960, Bronxville 
brought actions against the State of New York, peti- 


tioner, and Raymond, seeking damages of $14,200,000 


Le ae 


for trespass and negligence allegedly arising from pile 
drivings which trespassed upon Bronxville's property, 
thereby permanently damaging the foundation and struc- 
ture.’ 

The carrier of petitioner's liability insurance 


informed petitioner that its policies did not cove 


damages arising out of trespass, but that the carrier 


would undertake to defend all the above-mentioned ac- 


tions because of the allegations of negligence. 

On December 31, 1964, petitioner entered into an 
agreement, described below, with the Manufacturers 
Hanover Trust Company, as trustee, to hold United 
States Treasury Bills and a certificate of deposit for 
the purpose of the payment of obligations expected to 
arise out of the litigation outlined above. Estab- 
lishment of the reserve was prompted by advice given 
petitioner by its counsel, insurance carri 


accountant. 


e/ 
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The amount of the reserve was determined as fol- 
lows: 


Amount of 
Plaintiff Reserve 


Strand Building 
Corporation, 
et al. $ 581,150 $ 200,000 


Bronxville 14,200 ,000 900 , 000 


Total $1,100,000 


Petitioner's agreement of December 31, 1964 


3 


with the trustee stated that petit designated 
as settlor, had transferred a certificate of deposit 
and treasury bills to the trustee to be held in trust 
"for the sole purpose" of the payment of petitioner's 
obligations expected to arise out of the litigation 
pending against petitioner as a result of the two 
construction jobs. The agreement listed by name the 
corporations and individuals who had filed the suits 
to which the agreement referred. The agreement pro- 


vided in pertinent part: 


2. The principal and all accumulated 
interest and earnings shall be held by the 
Trustee for the sole purpose of the payment 
of the obligations of the Settlor which may 
arise out of litigation pending against the 
Settlor as a result of work performed by it 
in the construction of the Sprainbrook 
Parkway in the County of Westchester, State 
of New York and in the DeKalb Avenue subway 
reconstruction in the Borough of Brooklyn, 
County of Kings wherein judgments are de- 
manded against the Settlor and others for 
damages alleged to have been sustained by 
the owners and operators of properties ad- 
jJacent to the places at which the work was 
performed. The claims and suits to which 
this agreement refers are those brought 
against POIRIER & McLANE CORPORATION by 
BRONXVILLE PALMER, LTD., STRAND BUILDING 
CORPORATION, DeKALB AVENUE RESTUARANT faicl. 
INC., ROSE DRINKS, INC., GAVARES SERVICE 
STATION & GLASS WORKS and HENRY A. DuFLON, 
JEANNE DuFLON CREED & DOROTHY DuFLON SHAFFER. 


3. The Trustee shall make such pay- 
ments out of the corpus of the trust as are 
requirec to satisfy and discharge the obli- 
gation and responsibility of the Settlor to 
the plaintiffs or claimants in such litiga- 
tion, whether by settlement or by judgment 
and to obtain funds for such purpose the 
Trustee may sell securities invested in ac- 
cordance with Paragraph l. hereof. 


4, A request by the Settlor for the 
issuance of a check or checks payable to a 
plaintiff or claimant shall be sufficient 
to empower the Trustee to make the payment. 


5. The Trustee shall deliver to the 
rema 


Settlor the balance of the fund maining 
after the disposition of the claims on the 
statement of the Settlor that the Claims, for 
the satisfaction of which this transfer has 
been made, have been determined and disposed 
of. 


7. The Trustee may rely and shall be 
protected in acting or refraining from act- 
ing upon any written notice, instruction or 
request furnished to it hereunder and be- 
lieved by it to be genuine and to have been 
signed or presented by the suitor. 


8. The Trustee shall not be liable for 
any action taken by it in good faith and be- 
lieved by it to be authorized or within the 
rights or powers conferred upon it by this 
Agreement, and may consult with counsel of 
its own choice and shall have full and com- 
plete authorization and protection for any 
action taken or suffered by it hereunder in 
good faith and in accordance with the opin- 
ion of such counsel. 


* * * 


13. This trust has been executed and 
delivered pursuant to the provisions of 
Section 461-f of the 1964 Revenue Act, in 
the State of New York and it shall be gov- 
erned by the laws of that state. 


The trust agreement was not signed by the claim- 


ants mentioned in it. Relying on section 461(f), 


petitioner deducted on its income tax return for 1964 
the amount of the funds transferred to the trustee. 
The litigation brought by Bronxville, which in- 


cluded numerous claims, commenced in 1960. On 


September 8, 1969, after trial of the claims, the 
New York State Court of Claims awarded damages to tk> 


plaintiff in the sum of $11,600, plus interest, for 


2 
negligence on the part of the State.’ This amount 


was apparently covered by petitioner's insurance 
against negligence. 

In October 1969, petitioner and its counsel 
notified the trustee that all claims referred to in the 
trust agreement were disposed of and that none of the 
plaintiffs had any present claim against petitioner for 
damages arising out of the two projects or for any 


other cause of action whatsoever. Petitioner requested 


SA seetsnssnestssesnnnr 


/ 
+ Subsequently, the Se 
New York State Court of C 
relating to suspension of 
(1970), 333 N.v.S.2a 422 
ute of limitations (318 Nn 
measure of damag j 
sult of the 1 action, 
late Division, in 

Bronxville from $11,600 to $14,204 
Feb. 10, 1971. While litigation technically continued 
after Sept. 8, 1969, the essential merits of the claims 
were resolved on that date. Moreover, the primary 
reason for establishing the reserve had been to provi 
funds to cover possible obligations arising under 
for trespass, a cause of action for which petition 
was not insured, 
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return of the trust principal, plus any interest 
Carned. The full amount of the principal of the trust, 
plus interest, less trustee fees, was returned to peti- 
tioner in November 1969. These amounts were not in- 
cluded in petitioner's income on its 1969 income tax 
return. 

Respondent disallowed petitioner's 


reserve transferred to the trustee, determining that 


aie / 
the accrual failed to comply with sectio Ol(a)— and, 


alternatively, that 
the requirements of 

Under the accrual method of accounting, which pe- 
titioner used, an expense is deductible for the taxa- 
ble year in which "all the events have occurred which 
determine tne fact of the liability and the amount 
thereof can be determined with reasonable accuracy." 
Y7 


SEC. 461. GENERAL RULE FOR TAXABLE YEAR OF 
DEDUCTION. 


(a) General Rule.--The amount of any 
deduction or credit allowed by this subtitle 
shall be taken for the taxable year which is 
the proper taxable year under the method of 
accounting used in computing taxable income. 


j- ll =] 


Sec. 1.461-1(a)(2), Income Tax Regs.; Dixie Pine Co. 
Commissioner, 320 U.S. 516 (1944). Notwithstanding 
this rule, nowever, the Internal Revenue Service 
generally took the position, prior to 1961, that the 
payment of a contested liability resulted in the item 
being considered deductible even though it was still 
contested. In 1961, the Supreme Court decided United 
States v. Consolidated Pdison Co., 366 U.S. 380 (1961), 
holding that a contested tax, though paid, does not 
accrue as a deduction for income tax purposes until 
the contest is terminated. The Court reasoned that, 
as long as the contest persists, all events determin- 
ing the fact and amount of the liability have not 
occurred. 

The effect of the Consolidated Edison decision, 
denying a taxpayer a deduction for contested items 


that F + been paid, was to thwart the objective of 


match | receipts and disbursements attributable to 


specific taxable years. Believing that "allowing the 
deduction of items in the year paid, even though they 
are still being contested in the courts or otherwise, 


more realistically matches these deductions up with the 


ie = 3 


income to which they relate than would the postpone- 
ment of the deduction * * * until the contest is set- 


tled," S. Rept. No. 830, 88th Cong., 2d Sess. (1964) 


3 
1964-1 (Part 2) C.B. 505, 604, Congress adopted sec- 
tion 461(f) in 1964, which is as follows: 


(f) Contested Liabilities.--If-- 


(1) the taxpayer contests an 
asserted liability, 


(2) the taxpayer transfe 
or other property to provide 
satisfaction of the asserted 


(3) the contest with res 
the asserted liability exists 
the time of the transfer, and 


(4) but for the fact that the 
asserted liability is contested, a de- 
duction would be allowed for the 
ble year of the transfer (or for an 
earlier taxable year), 


then the deduction shall be allowed 
able year of the transfer. Thi 

shall not apply in respect of the ded 
income, war profits, and excess prof 
imposed by the authority of any fore 
or possession cf the United States, 


Although Consolidated Edison 
tax liabilities, it will be noted 


refers to any asserted liability. 
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advice of * * * [its 


aceountants." We thin 


the transfer meets the requirements of section 461(f). 


Respondent contends that the entrusted funds were 


not transferred "beyond the control" of petitioner and 
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that the transfer, therefore, does not meet the re- 


quirements of section 461(f) as amplified by section 


1.461-2(c)(1), Income Tax Regs.— In support of this 


6/ 


= Sec. 1.461-2 Timing of deductions in certain 
cases where asserted liabilities are 
contested. 


axpayer may 
an asserted 

other property b 

person who is asserting ¢h 
an escrowee or trustee pur 
agreement (among the escrowee or trustee, the 
taxpayer, and the person who is asserting the 
liability) that the money or other property be 
delivered in accordance with the settlement of 
the contest, or (iii) to an escrowee or trustee 
pursuant to an order of the United States, any 
State or political subdivision thereof, or any 
agency or instrumentality of the foregoing, or 
a court that the money or other property be 
delivered in accordance with the settlement o 
the contest. A taxpayer may also provide for 
the satisfaction of an asserted liability by 
transferring money or other property beyond 
his control to a court with jirisdiction over 


the contest. Purchasing a bond to guarantee 
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payment of the asserted liability, an entry 
on the taxpayer's books of account, and a 
transfer to an account which is within the 

t transfers to 
provide for the satisf i an asserted 
liability. In order f money or other prop- 
erty to be beyond the contr: taxpayer, 
the taxpayer must rel ish a 
over such money 


[> 2b] 


argument, respondent argues tha 
the trust agreement quoted above reserved to peti- 
tioner "the right to revoke or terminate this trust 
at will" by "means of a mere statement that these 
claims had been determined and disposed of." He reads 
the above-quoted paragraph 7 of the agreement as re- 
lieving the trustee "of any obligation to look behind 
the contents of the statement submitted by the set- 
tlor." On this ground, respondent maintains that pe- 
titioner remained the absolute owner of the entrusted 
funds so far as the rights of creditors are concerned, 
citing City Bank Farmers Trust Co. v. Cannon, 291 N.Y. 
125, 51 N.E.2d 674 (1943) .L/ 
The trust instrument is certainly not a model of 
Clarity, but we do not think the trust was subject to 
revocation by petitioner. An analysis of the instru- 


ment, quoted in pertinent part above, shows that it 


v/ 
a... Powers & Trusts Law sec. 10-10.6 
McKinney ), formerly N.Y. Real Prop. Law sec. 145 
McKinney 1° (,- is as folilcws: 


Where a creator reserves an unquali- 
fied power of revocation, he remains the 
absolute owner of the property disposed of 
so far as the rights of his creditors or 
purchasers are concerned. L.1966, c.952, 
eff. Sept. 1, 1967. 
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é 


placed the entrusted funds beyond the control of 
petitioner until the enumerated claims were settled. 
Paragraph 2 of the instrument states that the funds 
were to be held by the trustee for the "sole purpose" 
of the payment of petitioner's obligations in the 
pending suits by named claimants instituted in con- 


nection with the two construction jobs. Those claim- 


ants became beneficiaries of the trust, and petitioner 


became a contingent remainderman, entitled to the bal- 
ance remaining after the disposition of the claims. 

To make the purpose of the trust even more ex- 
plicit, paragraph 3 authorized the trustee to make 
payments "required to satisfy and discharge the obli- 
gation and responsibility" of petitioner to the 
plaintiffs in such litigation. No other payments from 
the trust fund were authorized. Paragraph 4 provided 
that a request by petitioner for the issuance of a 
check or checks. payable to a claimant would be suffi- 
cient to empower the trustee to make such a payment. 
Significantly, this authorization refers only to pay- 


ments to a claimant, 1.e., a beneficiary of the trust. 


Paragraph 5, on wh 
tend that the trust was revocable, merely provided 
that the trustee would deliver to petitioner "the 
balance of the fund remainin 
of the claims." The mechanics for the release of the 
funds "after the disposition of the c 
statement by petitioner that all claims had been "de- 


! 


termined and disposed of." As contingent remainderman, 
petitioner, then and only then, would be entitled to 
the balance remaining ee the fund. 

Paragraph 7 does not relieve the trustee of any 
obligation to look behind any statement presented to 
it by petitioner, as contended by respondent, but re- 


fers rather to a request "believed by it [the trustee] 


to be genuine and to have been signed or presented by 


8/ 
the suitor," i.¢., a claimant .~ Indeed, the refer- 


ence in paragraph 8 to "action taken by it [the trustee] 


8/ 

re Par. 7 is ambiguous, but the reference to the 
Signature of a suitor clearly forecloses respondent's 
argument that the paragraph relieves the trustee of 
the necessity of locking behind any statement pre- 
sented by petitioner. The paragraph may have been 
intended to deal with conflicting claims by the sev- 
eral beneficiary-claimants in case the deposited funds 
were not adequate to pay the full amount of the judg- 
ments awarded. 


in good faith and believed by it to be avthorized” 
contemplated that it would consult its own counsel on 
the payment of the funds and on other rnrctiems related 
to the administration of the trust. 

Thus, the only ways in which petitioner could 
have influenced the handling of the entrusted funds 
were to request the trustee to make a payment to a 
satiand eeenttniesy, thus carrying out the purpose 
of the transfer, anc to request that the balance be 
returned after the disposition of the claims, i.e., 
after the objective of the trust had been accomplished. 
In administering the trust, the trustee, subject to 
the supervision of a local court with equity powers, 
had the normal duties of independent judgment and in- 
quiry, Millis v. Bluestein, 275 N.Y: 317, 323, 324, 

Q N.E.2d 944, 946 (1937); inflexible loyalty to all 


the beneficiaries, In re Bond & Mortgage Guarantee Co., 


303 N.Y. 423, 103 N.E.2d 721 (1952); and complete neu- 


trality in protecting the respective interests of the 

« 
claimants as beneficiaries and of petitioner as con- 
tingent remainderman, N.Y. 


sec. 11-2.l(a) (McKinney 1967), formerly N.Y. 


Prop. Law sec. 27-a (McKinney Supp. 


\ 


way could petitioner have reacquire 


trolled the entrusted funds until 


in the meaning of section 461(f)(2) 
section 1.461-2(c)(1), Incom 
margin. 

Respondent's second argument is besed on that 
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Accordingly, the failure of the claimant-beneficiaries 
to sign the trust agreement did not prevent the crea- 
tion of a valid trust or add any rights to petitioner 


as grantor or as contingent remainderman. Upory\ ‘e 
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creation of the trust, the Manufacture Hanover 
Trust Company, as trustee, became obligate 
ate the purpose of the trust--the payment of the 
against petitioner. N.Y. Est., Powers & Trusts Law 
sec. 11-2.1 (McKinney 1967), formerly N.Y. Pers. Prop. 
Law sec. 105 (McKinney Supp. 1965). 

Thus, neither section 461(f)(2) nor its legis- 
lative history reflects any congressional intent to 


require a trust agreement executed for the purposes of 


that section to be signed by the benefici aries.21/ 
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ficiaries signed the instrument. The trustee had the 


same fiduciary duties and obligat to protect the 


rights of the claimant-beneficia 
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rights of petitioner as grantor and contingent remain- 
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In these circumstances, the trust agreement \ 
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beneficiaries signed the instrument. 
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HALL, J. I respectfully dissent. The “trans fer" 
in this case did not meet the literal requirements of 
Treasury Regulation Section 1.461-2(c) (1) that a qualifying 
transfer under Section 461(f)(2) must either be made "(i) to 
the person who is asserting the liability," or "(ii) to an 
escrowee or trustee pursuant to a written agreement (among 
the escrowee or trustee, the taxpayer, and the person who 
is asserting the liability)* * *." (Emphasis added.) The 
"transfer" therefore cannot qualify unless, as the majority 
holds, the Regulation's requirement was a mere inadvertence 
or imprecision upon which the Commissioner may not rely, 
or unless, as Judge Forrester's concurring opinion finds, 
the Regulation is invalid. Being unable to agree w:- 
either of these views, I would sustain the deficiency. 

As I read the Regulation, the Treasury has deliberately 
construed the statute to prevent a secret trust from qualifying. 
A trust is usually created by agreement between trustor and 
trustee. The unusual requirement here of the beneficiary's 
participation is, I helieve, of great policy significance 
and was no mere inadvertence. 

In fact, the requirement of participation by 
the other party to the litigation in a qualifying 


Section 461{(f) transfer was even more clearly spelled out 


in the Proposed Regulation: 


A taxpayer may provide for t! sa 
faction of an asserted liability 
transferring money or oth 

to the person who is asser g th 
iiability, or with the n 
Such person to an escrowee or 
to deliver the money or other 
in accordance with the settlem 
the contest, provided that the money 

or other property is transferred beyond 
the control of the taxpayer. [29 Fed. 
Reg. 9798, 9800 (1964) (Emphasis added) .] 
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The Commissioner, unfortunately, raised a false 


issue by contesting this case on the ground that 
the entrusted funds were not transferred "beyond 


the control" of the petitioner. If that were all 


at Tia 
that the Regulation required, I would join the Majority 
opinion. I do not doubt that the taxpayer created a 
valid trust, or that it placed the assets within the 
trustee's control pursuant to the terms of the trust 


instrument. But by no legitimate stretch of syntactical 


interpretation could there be an agreement amonc three 
St cement anannct: setae 


parties which was unknown-to one of the three. 

Nor am I able to find the Regulation invalid. The 
statute requires a "transfer". That this was not intended 
to be read entirely literally as covering any kind of 
transfer, however, is made clear by the Committee Report, 
which reads as follows: 


A taxpayer may provide for the satis- 
faction of an asserted liability by trans- 
ferring money or other property to the person 
who is asserting the liability, or by a 
transfer to an escrow agent provided that 
the money or other property is beyond the 
control of the taxpayer. However, purchasing 
a bond to guarantee payment of the asserted 
liability, an entry on the taxpayer's books 
of account, or a transfer to an account which 
is within the control of the taxpayer is not 
a transfer to provide for the satisfaction of 
an asserted liability. 


S. Rept. No. 830, 88th Cong., 2d Sess., 1964-1 C.B. 
(Part 2) 746. 
The statute and Committee Report make clear that a 


transfer to the opponent or to an escrow agent will qualify 


ey = 

[* 3h * 4 
if the property leaves the the taxpayer's control. An 
escrow, Of course, presumes two parties with adverse 
interests as well as a third party escrow-holder, so that 
the litigation opponent, inferentially, would at least 
be aware of any escrow arrangement. The Committee Report 
does not, however, appear to anticipate the precise issue 
raised here--the secret trust in which the taxpayer seeks 


the benefit of the special deduction without the litigation 


disadvantage of disclosing his hand to the other party. 


The Regulations do not permit the taxpayer seeking the 
solace of Section 461(f£) thus to have it both ways. In 
my view this construction does not overreach. In 

the first place, the legislative history, adequately set 
out in the majority opinion, and the Consolidated Edison 
case, Clearly involved only arrangements known to both 
parties to the litigation. The secret trust was not 
adverted to by Congress. Secondly, the apparent lack of 
explicit congressional familiarity with such a device in 
a litigation context should be no surprise. There would 
normally be only one motive, a tax motive, to set up a 
secret trust. A defendant has too little brotherly 
solicitude for his opponent to be sgraruitously setting up 


secret trusts for the plaintiff's benefit. Instead of 


[ae 7) 
arising in the normal litigation context which Congress 
adverted to in enacting Section 461(f), the secret trust in 
the present context is spawned by Section 461(f£) itself. 
is a rare sport, not to be found in nature. It is simply 
an effort to enjoy the deduction without the effects on 
one's litigation posture of disclosure. And since 
virtually any large company is constantly and increasingly 
beset as defendant with a swarm of lawsuits of varying 
degrees of merit, the majority's rejection of the 


Regulation's deliberately established prerequisites of 


the litigation opponent's knowledge and participation in 


a Section 461(f) arrangement opens the door to large- 
scale avoidance. Deductions will now be subject to being 
manufactured and timed to please, by the simple expedient 
of setting aside in secret trusts the amount sought to be 
deducted, as long as that doesn't exceed the maximum 
allowable litigation exposure. Little genuine change of business 
posture is involved, for if the litigation is won, the 
money will return; if lest the judgment must be paid 
anyway; in the meantime the secret trustor can enjoy the 
income, and the litigation opponent is none the wiser. 
Nothing in the legislative history suggests that Congress 


intended to establish any such regime,nor does it seem 


likely that it would have intentionally so legislated. 


We should resolve doubts in favor of the validity of 
Treasury Regulations. Commissioner v. South Texas 
Lumber Co., 333 U.S. 496 (1948). I cannot, under the 
circumstances, find the Treasury remiss in blocking this 
avenue to facile avoidance. 

Section 461(f£) was designed to alleviate a hardship 
created by a taxpayer who under pressure of litigaion 
was forced to lay out cash before becoming entitled to a 
deduction. It was designed to meet bona fide exigencies 
of business litigation. The issue facing the Treasury in 
drafting its Regulations was whether the statute should 
also be construed to permit a taxpayer to thrust himself 
artifically within its protection through a formalistically 
perfect arrangement designed for no apparent purpose 
except qualifying for the deduction,while avoiding the 
collateral litigation consequences of disclosure to the 
Opponent. I cannot find it beyond the regulatory power 
for Treasury to decide that such an arrangement would be 
"an operation having no business or corporate purpose" 
and to find that "the transaction upon its face lies 
Outside the plain intent of the statute." Gregory v. 


Helvering, 293 U.S. 465, 469, 470 (1935). 


RAUM, SIMPSON, and QUEALY, JJ., agree with this dissent. 
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POIRIER & McLANE CORPORATION, 
Petitioner, 
Vv. Docket No. 2662-72 


COMMISSIONER OF INTERNAL REVENUE, 


Ne Nee Se Nee Nee Se Sn ee 


Respondent. 


Pursuant to the opinion of the Court filed March 
10, 1975, and incorporating herein the facts recited 
in the respondent's computation as the findings of the 
Cour¢, it is 


ORDERED and DECIDED: Tnat there is a deficiency 
in income tax due from the petitioner for the taxable 
year 1964 in the amount of $74,485.00. 


(Signed) C. Moxley Featherston 


Judge. 


Entered:crn 
wist 


+. 


It is hereby stipulated that the foregoing decision 
is in accordance with the opinion of the Court and the 
respondent's computation, and that the Court may enter 
this decision, without prejudice to the right of either 
party to contest the correctness of the decision entered 


herein. 
ae 
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Counsel for Petitioner Internal Revenue Service. 
14 Vanderventer Avenue 
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11050 GERALD BACKER, batons 
Assistant Regional! Counsel, 
26 Federal Plaza (12th Floor), 
New York, New York 10007, 
Tel. No. 212-264-0273. 
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CERTIFICATE OF SERVICE 
It is hereby certified that service of this appendix 
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Edward S. St.John, Esquire 
Thomas P. Dougherty, Esquire 
St.John & Dougherty 

The Colonial Office Building 

14 Vanderventer Avenue 

Port Washington, New York 11050 
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